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DETAILED ACTION 

This application has been examined. Claims 4-10 are pending. Claims 6-10 are 
submitted as new claims. 



Making Final 

Applicant's arguments filed 07/12/2006 have been fully considered but they are 
not persuasive. 

The claim amendments regarding -- ' wherein said LNV and CNV allow a user to 
analyze network device performance and network resource utilization in a peer-to-peer. 
real-time relationship' '-- do not overcome the disclosure by the prior art as applied in 
the prior Office Action, as shown below. 

The Examiner is maintaining the rejection(s) for Claims 4-5 using the same 
grounds for rejection and thus making this action FINAL. 

Furthermore the newly submitted claims require a new search and necessitate 
introducing new grounds for rejection. 
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Priority 

This application claims benefits of priority from US Provisional application 
60243783, filed October 26, 2000. 

The effective date of the subject matter in the claims in this application is October 
26, 2000. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claim 7 rejected under 35 U.S.C. 112, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in 
the relevant art that the inventor(s), at the time the application was filed, had possession 
of the claimed invention. 
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Claim 7 recites a limitation for 'providing said first composite utilization value 
capable of being passed directly to a second composite utilization value 
communicatively coupled to a data record taa: providing a plurality of tags and 
segments to said first and second composite utilization values'. 

The Applicant Specifications do not describe any data record tags and segments. 

It is noted that the Applicant has failed to point to the specification in order to 
show the support for such amendments that have been made to the claims. Therefore, 
the Examiner will rely on the exact wording of the amended subject matter within the 
specification to determine proper support for these amendments. A general search for 
this wording within the specification for 'tags' and 'segments' was not found, therefore, 
the Examiner submits that the amendments lack proper support within the specification. 
If the Applicant traverses the Examiner's holding of lack of support for the amendments, 
the Applicant is requested to specifically point out the specific page and line and/or 
paragraph numbers and/or figures where such support for these amendments are 
disclosed within the specification. 



Claim Rejections - 35 (JSC § 101 

35 U.S.C. 101 reads as follows: 



Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 
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Claims 4-5,8-10 are rejected under 35 U.S.C. 101 because the claimed invention 
is directed to non-statutory subject matter. 

Claims 4-5, 8-10 are directed towards a method for calculating integer values, 
said integer reflecting the capacity of the server to receive work loads. The claims are 
non-statutory as they do not produce any useful and tangible result. The Examiner 
notes that the integer values by themselves do not accomplish any tangible result, nor 
are said integer values used to accomplish any tangible result, nor are said integer 
values embodied in any tangible result. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 4,6,8,9,10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Hafez et al. (US Patent 6513065), hereinafter referred to as Hafez , in view of 
Strandberg et al. (US Patent 6647412), hereinafter referred to as Strandberg. 

Hafez substantially disclosed the invention as follows. 
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Hafez disclosed (re. Claim 4) a method for assessing server and network of 
servers capacity, (Hafez - Column 9 Lines 65) summarized through two integer values 
representing Local Node Value (LNV) and Composite Node Value (CNV), (Hafez - 
Column 12 Lines 5-15, Column 15 Lines 45-50) respectively, the method comprising: 
calculating the LNV of a server as an integer value through a combination of measured 
counters (Hafez-Column 12 Lines 10-15) at the same point in time (Hafez - Column 12 
Lines 45-50), the LNV reflecting the capacity of the server to receive work loads; 

Hafez disclosed (re. Claim 4) wherein said LNV and CNV allow a user to analyze 
network device performance and network resource utilization without requiring a multi- 
tier polling data collection process via a central console. (Hafez- Column 6 Lines 25-30, 
Column 9 Lines 35-40, Column 6 Lines 50-55) 

Hafez disclosed that each node may be a console node, and that each node 
may have its own repository, and that each node may pass metric data to another node 
(agent to console, agent to repository). Thus with each node acting as a console 
(Hafez-Column 6 Lines 10-15,'plurality of consoles') Hafez disclosed an embodiment 
without requiring a central console. 

Hafez does not disclose (re. Claim 4) a method for collecting information about a 
network's operation comprising using peer-to-peer communication among a plurality of 
devices in the network to obtain a measure of the network performance. While Hafez 
disclosed a method for calculating a combination and summarization of node values 
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(Hafez - Figure 8a-8b,Column 12 Lines 60-65), Hafez did not disclose (re. Claim 4) 
calculating the CNV of a beginning server as an integer value through a combination of 
the LNVs of a subnetwork of servers that begins with the beginning server, the 
calculation of the CNV including the LNV of the beginning server, the CNV reflecting 
the capacity of the sub-network beginning with the beginning server to collectively 
receive workloads. 

Hafez did not disclose (re. Claim 4) a peer-to-peer real-time relationship 
comprising a peer-to-peer value including said CNV and said LNV and capable of 
changing dynamically, in one to many, many to one, and bi-directional relationships 
between a plurality of calculated values . 

Strandberg disclosed (re. Claim 4) a method for propagating node information 
through ingress, core, and egress nodes using peer-to-peer communication in a 
differential network, (Strandberg- Figure 3, Column 1 Lines 55-65, Column 2 Lines 1- 
10) said node information containing performance parameters such as packet loss, 
delay rate, queue load, service rate and stability. (Strandberg - Figure 3, Column 3 
Lines 1-5). Strandberg disclosed (re. Claim 4) calculating the CNV of a beginning 
server as an integer value through a combination of the LNVs (Strandberg - Figure 3, 
Column 3 Lines 1-5) of a subnetwork of servers that begins with the beginning server, 
the calculation of the CNV including the LNV of the beginning server, the CNV 
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reflecting the capacity of the sub-network beginning with the beginning server to 
collectively receive workloads. (Strandberg - Column 6 Lines 60-65) 

Strandberg disclosed (re. Claim 4) ) a peer-to-peer real-time relationship 
comprising a peer-to-peer value including said CNV and said LNV and capable of 
changing dynamically, in one to many, many to one, and bi-directional relationships 
(Strandberg-Column 6 Lines 30-40) between a plurality of calculated values . 
(Strandberg - Column 6 Lines 60-65) 



Hafez and Strandberg are analogous art because they present concepts and 
practices regarding the capture and assessment of network performance 
measurements. (See Strandberg Column 4 Lines 1-5, Column 6 Lines 10-65) At the 
time of the invention it would have been obvious to a person of ordinary skill in the art to 
combine the teachings regarding peer-to-peer communications by Strandberg into the 
method of Hafez , such that the data collection components (i.e. agents) are able to 
exchange information with each other (i.e. other agents) and not just the central 
monitoring system (i.e. console). The suggested motivation for said combination would 
have been , as Hafez suggests (Hafez - Abstract), so that performance data may be 
summarized on several levels, where each summarization level is coarser in granularity 
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than the previous level. It would have been obvious to a person of ordinary skill in the 
networking art that the data captured by Strandberg on a per-hop basis, not just on an 
endpoint-to-endpoint basis, would provide an increased level of granularity that Hafez 
strives to obtain. Furthermore, since Hafez is presenting a network monitoring system 
that strives to predict network performance for hypothetical scenarios, it would have 
been obvious to combine Strandberg in order to allow the status information to be 
available at the ingress node before the traffic enters the network, thereby enhancing 
the response capabilities to dynamic network conditions (Strandberg - Column 1 Lines 
50-55, Column 9 Lines 1-10). 

Claims 8,9,10 are rejected on the same basis as Claim 4. 

Hafez-Strandberg disclosed (re. Claim 6) providing one or more intelligence 
objects (IO) populating a network communicatively coupled to one or more nodes 
executing on one or more servers, computers, or other network components; (Hafez- 
Column 6 Lines 45-50, 'agents' and 'data collectors') 
) 

providing a composite value wherein said composite value (Hafez-Column 1 1 
Lines 55-65,' summarization') is derived from said providing one or more system level 
object's (SLO) (Hafez- Column 9 Lines 65-67,' system memory') that monitor and report 
on one or more network performance parameters in a host computer server; 
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providing one or more transaction level objects (TLO) (Hafez-Column 10 Lines 1- 
5, 'independent and dependent transactions') that monitor transaction loads with 
respect to said host computer wherein said lO's are installed on each server. (Hafez- 
Column 6 Lines 25-30) 

The Examiner notes that Hafez disclosed multiple data collectors for collecting 
system related and transaction related performance metrics. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Hafez et 

al. (US Patent 6513065), in view of Strandberg et al. (US Patent 6647412), in view of 

what was well-known in the art. 



Hafez-Strandberg disclosed (re. Claim 7) providing one or more intelligence 
objects (IO) populating a network communicatively coupled to one or more nodes 
executing on one or more servers, computers, or other network components; (Hafez- 
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Column 6 Lines 45-50, 'agents' and 'data collectors') 

providing a composite value wherein said composite value (Hafez-Column 1 1 
Lines 55-65,'summarization') is derived from said providing one or more system level 
object's (SLO) (Hafez- Column 9 Lines 65-67,' system memory') that monitor and report 
on one or more network performance parameters in a host computer server; 

providing one or more transaction level objects (TLO) (Hafez-Column 10 Lines 1- 
5, 'independent and dependent transactions') that monitor transaction loads with 
respect to said host computer wherein said lO's are installed on each server; 

providing said localization values (Strandberg-Column 7 Lines 20-25) capable of 
being modified to a first composite utilization value; (Strandberg-Column 4 Lines 5-10) 

providing said first composite utilization value capable of being passed directly to 
a second composite utilization value communicatively coupled to a data record tag; 
(Strandberg-Column 4 Lines 5-10) 

providing a plurality of tags and segments to said first and second composite 
utilization values such that a plurality of local utilization values, composite utilization 
values and initial local utilization values differentiate host data in a bi-directional 
relationship. (Strandberg-Column 6 Lines 30-40) 
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However Hafez-Strandberg did not disclose (re. Claim 7) representing said 
values in a binary value. 

At the time of the invention it would have been well-known in the networking art 
that the binary format is common representation format for computer data. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Hafez et 
al. (US Patent 6513065), hereinafter referred to as Hafez , in view of Strandberg et al. 
(US Patent 6647412), hereinafter referred to as Strandberg further in view of Waclawski 
(US Patent 6377907). 

Hafez-Sandberg substantially disclosed the invention as follows. 

Hafez-Sandberg disclosed (re. Claim 5) obtaining a plurality of characteristics or 
counters at a specific point in time (Hafez - Column 12 Lines 45-50) and combining 
counters. (Hafez-Column 10 Lines 15-20) 
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Hafez-Sandberg disclosed (re. Claim 5) wherein an intelligent object (\Q) is 
installed on each server in the network in a peer-to-peer architecture, said IP's 
measuring real-time behavior of network components. (Hafez-Column 6 Lines 45- 
50, 'agents' and 'data collectors') 



However Hafez-Sandberg did not disclose (re. Claim 5) counters that are 
combined through correlation matrixes and weighted sums, the correlation matrixes and 
weighted sums being updated over a period of time to reflect historical changes over the 
period of time. 

Waclawski disclosed (re. Claim 5) counters that are combined through correlation 
matrixes (Waclawski-Column 8 Lines 60-65) and weighted sums (Column 1 1 Lines 20- 
25), the correlation matrixes and weighted sums being updated over a period of time to 
reflect historical changes over the period of time. 

Hafez, Strandberg, and Waclawski are analogous art because they present 
concepts and practices regarding the capture and assessment of network performance 
measurements. At the time of the invention it would have been obvious to a person of 
ordinary skill in the networking art to combine the teachings of Waclawski into Hafez- 
Strandberg. The motivation for said combination would have been, as Waclawski 
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disclosed (Waclawski-Column 1 Lines 40), to provide a means for selecting the most 
significant performance metrics. 



Response to Arguments 

Applicant's arguments filed 1 1/20/2006 have been fully considered but they are 
not persuasive. 

Regarding the USC 101 rejection, the Applicant presents the following 
argument(s) [in italics]: 

LNV and CNV allow a user to analyze network device performance and resource 
utilization in a peer-to-peer, real-time relationship, without a multi-tier polling data 
collection process. 

The Examiner respectfully maintains the USC 101 rejection. While the Applicant 
has amended the claims to show the intended use of said integer values, there is no 
method step included in the claims that describes said intended use. 

The Applicant presents the following argument(s) [in italics]: 

Hafez, falls short in passing node values peer-to-peer throughout a multi-tiered 
network in real-time. Nor does combining Strandbera with Hafez yield applicant's 
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claimed functionality in amended claims 4-5. The cited combination, unlike applicant's 
amended claims 4-5, does not allow a user to pass node values bi-directionally, in real- 
time, and adjusted for dynamic changes in the network. 

The Examiner respectfully disagrees with the Applicant. Hafez-Sandberg 
disclosed passing node values bi-directionally, in real-time, and adjusted for dynamic 
changes in the network as shown in the rejection. The Examiner notes that the ingress 
and egress nodes disclosed by Sandberg are interchangeable at any point in time, said 
ingress and egress attribute depending of the direction traffic flow. 



Conclusion 

Examiner's Note: Examiner has cited particular columns and line numbers in 
the references applied to the claims above for the convenience of the applicant. 
Although the specified citations are representative of the teachings of the art and are 
applied to specific limitations within the individual claim, other passages and figures 
may apply as well. It is respectfully requested from the applicant in preparing 
responses, to fully consider the references in entirety as potentially teaching all or part 
of the claimed invention, as well as the context of the passage as taught by the prior art 
or disclosed by the Examiner. 

In the case of amending the claimed invention, Applicant is respectfully 
requested to indicate the portion(s) of the specification which dictate(s) the structure 
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relied on for proper interpretation and also to verify and ascertain the metes and bounds 
of the claimed invention. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Greg Bengzon whose telephone number is (571 ) 272- 
3944. The examiner can normally be reached on Mon. thru Fri. 8 AM - 4:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, William Vaughn can be reached on (571)272-3922. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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